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POLITICAL SCIENCE 
QUARTERLY 



THE RECENT TRUST DECISIONS ' 

ANY comment on the recent trust decisions must begin 
with a recital of more or less familiar facts. The fed- 
eral antitrust law, or " Sherman Act," was signed by 
President Harrison and became operative July 2, 1890. At 
that time the trust movement was still in its infancy. It is true 
that the Standard Oil trust, the sugar trust, the whisky trust and 
the tobacco trust were all in existence ; but the first two were 
trusts of the original type, which were soon to be dissolved by 
the courts of Ohio (1892) and New York (1890); the third, 
organized as an Illinois corporation in the same year in which 
the Sherman Act was passed, was soon in financial difficulties 
and was dissolved by the Illinois courts in 1896; and the last, 

'This article deals with the application- of the antitrust law to the " trusts proper," 
in distinction from the railroads and labor organizations. The definition I have had 
in mind is that given in my Economics (p. 395): "a trust . . [is] an industrial 
combination, not a legal nor natural monopoly, which seeks to throw off the restraints 
and avoid the wastes of competition by absorbing, controlling, or crushing its would- 
be competitors." " Trusts of the original type " are, of course, trusts in the narrowly 
legal sense, on the model of the Standard Oil trust of 1882. These scarcely enter 
into the discussion, since they were all dissolved, either by legal process or voluntarily, 
in the early nineties. 

In addition to the usual sources for a discussion of federal cases, I have found the 
following books and articles especially helpful : Bills and Debates in Congress relat- 
ing to Trusts, 1888-1902, Senate Documents, vol. 14, no. 147 (1903*); Federal Anti- 
Trust Decisions, 1890-1906, prepared and edited for the Department of Justice by 
James A. Finch (two vols., 1907); the Federal Anti-Trust Law, with Amendments and 
List of Decisions thereunder or relating thereto, Department of Justice (July 1 , 191 1) ; 
History of the Sherman Law, by Albert H. Walker ( 1910); articles by Messrs. Gross- 
cup, Bryan, Larkin, Coudert, Beck and Untermyer in The North American Review, 
vol. 194, pp. 1-95 (July, 191 1 ). 
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also organized in 1890, included as yet only cigarette manu- 
facturers. 1 In addition to these four there were half a dozen 
or more other combinations, but all were unimportant and all 
might have been dissolved without serious shock to the business 
of the country. The period thus seemed highly favorable for 
successful interference by the federal government. Why then 
did the antitrust act long prove so ineffective ? 

Enforcement of the Sherman Act, iSpo—ipoo 

It is certain that Congress cannot fairly be blamed for the 
failure of its legislation to accomplish more speedily the results 
aimed at. A study of the Congressional Record shows that 
antitrust bills were introduced in the Senate by Senators Sher- 
man, Reagan and Calhoun in the summer of 1888, and that that 
body gave its undivided attention to Senator Sherman's bill on 
January 25 and February 4, 1889. The resulting debate indi- 
cated, on the one hand, a widely shared conviction that the time 
had come for congressional action and, on the other, full 
appreciation of the difficulties that must be overcome in fram- 
ing an effective federal statute. In the same period no less 
than fourteen antitrust bills were introduced in the House. 
The Sherman Bill was the first measure to be laid before the 
Senate of the Fifty-first Congress (December 4, 1889). It 
was debated at length (February 27 and March 21, 24, 25, 26 
and 27, 1890), amended, and referred to the Judiciary Com- 
mittee, of which Senator Edmunds was chairman. Convinced 
that the bill as drawn by Senator Sherman, even if found to be 
constitutional, would prove ineffective, the committee delegated 
to the able jurist, Senator Hoar of Massachusetts, the task of 
rewriting the entire measure. 2 In the form given it by Senator 
Hoar, it was reported to the Senate with the unanimous ap- 
proval of the committee on April 2 ; and it was in this form, 
though not until after a long parliamentary struggle in which 
all the different phases of the question were fully discussed, 

1 The original American Tobacco Company, capitalized at only $25,000,000, was 
chartered by the state of New Jersey in January, 1890. 

' Cf. George F. Hoar's Autobiography, vol. ii, pp. 364 et seq. 
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that it finally became a law. No one can read the debates on 
the subject and study the amendments proposed without feeling 
that the measure as finally passed represented the best thought 
of the ablest men in the Fifty-first Congress, concentrated upon 
the framing of a law that would check the trusts. 

Were there then difficulties inherent in the situation which 
necessarily made this enactment abortive? There is nothing in 
the language of the statute itself nor in the interpretation given 
to it in the decisions of the federal courts to justify such a con- 
clusion. If any act was ever provided with " teeth " to insure 
its enforcement this was certainly the case with the antitrust act. 
It is entitled " An Act to protect trade and commerce against 
unlawful restraints and monopolies." Section 1 declares : 

Every contract, combination in the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce among the several states, or 
with foreign nations, is hereby declared to be illegal. Every person 
who shall make any such contract, or engage in any such combination 
or conspiracy, shall be deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine not exceeding five thousand 
dollars or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

Section 2 adds : 

Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons to monopolize, 
any part of the trade or commerce among the several states or with 
foreign nations shall be deemed guilty of a misdemeanor, and on con- 
viction thereof shall be punished by fine not exceeding five thousand 
dollars or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

The statute thus condemns and penalizes in the most com- 
prehensive terms the conduct of which the trusts were notori- 
ously guilty. Nor is it satisfied with declaring all infringements 
of its provisions misdemeanors and providing for punishment 
by imprisonment as well as by fine ; in section 4 it imposes 
upon the several district attorneys of the United States, acting 
under the direction of the attorney-general, the duty of insti- 
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tuting proceedings in equity to prevent and restrain violations 
of the law, and it invests the circuit courts with jurisdiction over 
such suits and power to issue temporary or permanent injunc- 
tions to secure the law's enforcement. Section 6 adds the pro- 
vision that any property owned by parties to the combinations 
forbidden in section 1 and held incidentally to such combina- 
tions, in course of transportation among the states, may be 
seized and condemned like property imported into the United 
States contrary to law. Finally, section 7 empowers any per- 
son injured by conduct forbidden in the act to sue for and re- 
cover triple damages through the appropriate circuit court. 
Thus four distinct methods of securing the enforcement of the 
law are provided, and, in connection with the public and private 
actions alike, sufficiently severe penalties are specified to make 
the violation of the law no light matter. Of course, the inter- 
pretation of these and the three other sections of the act pre- 
sented difficult questions to the courts. At no period, however, 
has the Supreme Court suggested any doubt as to the validity 
of the statute ; and, if any fault is to be found with the early 
judicial rulings, it is that they gave to its provisions too broad 
rather than too narrow an interpretation. 

If neither Congress nor the courts were at fault, responsibility 
for allowing the antitrust act to remain so long almost a dead 
letter must be laid at the door of the administrative branch of 
the government. That three successive presidents and five 
successive attorneys-general were seriously remiss in their duty 
to enforce this law will now scarcely be denied. The truth is 
that neither Harrison nor Cleveland nor McKinley was fitted by 
training or conviction to lead the struggle against the powerful 
corporate interests opposed to the enforcement of the law, and 
that their attorneys-general were even less fitted for such a task. 
It would be unfair to say that they deliberately shirked their 
responsibility. What happened rather was that they were easily 
discouraged by the disappointing outcome of the first prosecu- 
tions attempted under the new statute. A few illustrations will 
make this clear. 

The first important case prosecuted by Mr. W. H. H. Miller, 
Harrison's attorney-general, was United States v. Greenhut 
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et al., 1 involving the officers of the whisky trust (Distilling and 
Cattle Feeding Company). In this case the indictment was 
quashed by a district-court judge, on the ground that it failed 
to set forth an indictable offence against the United States. In 
the words of the court : 

An indictment framed under this section [section 2 of the act] should 
contain a distinct averment in the words of the statute , or in equivalent 
language, that, by means of the acts charged, the defendants had 
monopolized, or had combined or conspired to monopolize, trade and 
commerce among the several states or with foreign nations. This in- 
dictment contains no such averment. . . . The indictment in this par- 
ticular is clearly insufficient according to the elementary rules of 
criminal pleading. . . . 

Such an outcome indicated forcibly the need of a more care- 
ful preparation of cases by the prosecuting officers of the gov- 
ernment. It even suggested the desirability of a reorganization 
of the Department of Justice. That it led the government to 
abandon altogether the attempt to prosecute the whisky trust is 
eloquent evidence of the amount of zeal and enthusiasm that 
was brought to the task. 

A less important case was United States v . Patterson et al.,' 
involving the cash-register combination. In this instance the 
important averments of the indictment were sustained; but 
Mr. Olney, who had inherited the case from his predecessor, 
allowed it to lapse for the reason — an amazing reason in view 
of the purpose of the antitrust act — that the complaining wit- 
nesses had entered into the combination of the defendants ! 

United States v. E. C. Knight Company 3 — the famous case in 
which an attempt was made to prevent the sugar trust (Ameri- 
can Sugar Refining Company) from acquiring control of four 
Philadelphia refineries, which were at the time its only formid- 
able competitors — is sometimes cited as evidence of the prose- 
cuting zeal of the administration and the unresponsiveness of 
the courts ; but the facts are susceptible of a different inter- 
pretation. 

1 50 Fed. Rep. 469. 

' 55 Fed. Rep. 605; 59 Fed. Rep. 208. 3 156 U. S. 1. 
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In the first place, had the administration at Washington been 
alert to prosecute the trusts, it would have pressed its action 
against the sugar trust when that combination was seeking, or 
soon after it had secured, its New Jersey charter. The psycho- 
logical moment to attack it was immediately after it was dissolved 
as a " trust " through the action of the state of New York,' de- 
priving one of its important constituent companies of its cor- 
porate charter. It was then that, in defiance of the will of the 
people of New York, those who were interested in the combina- 
tion maintained it in full and successful operation by substi- 
tuting for the unlawful trust agreement a New Jersey charter of 
incorporation and by renaming the trustees " directors." If the 
United States had utilized the evidence brought forward in the 
New York litigation to attack the sugar trust at this critical 
moment in its career, there is good reason to believe that it 
might have been as successful as it was later in its suit to 
dissolve, under somewhat similar circumstances, the Northern 
Securities Company. 

A second consideration is even more substantial. In the 
Knight case the government made the grave mistake of attack- 
ing the trust for acts which, according to the decision, did not 
fall within the field of interstate commerce, and of neglecting 
to attack it for its collective acts and because of its essential 
character as a monopolistic combination in restraint of commerce 
among the states. The main question raised in the suit was 
whether a New Jersey corporation, acting within the powers 
conferred by its charter, could acquire by purchase four sugar 
refineries located in Philadelphia, and the main relief asked for 
was a cancellation of this purchase, a return of the properties 
to their former owners and an injunction preventing any similar 
purchase in the future. This issue the court decided in the 
only way it well could decide it, that is, by holding that the 
purchase of a sugar refinery was not an act of interstate com- 
merce and could not therefore be said to restrain such commerce, 
however much it might facilitate the restraint of such commerce 
by subsequent acts. It is true that this was not the only relief 

1 People v. The North River Sugar Refining Company, 1 21 N. Y. 582. 
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asked for. The government also prayed for an injunction re- 
straining and preventing the defendants from further violating 
the antitrust act and for such further and other relief as justice 
might require, but the chief justice's reply to this part of the 
bill is conclusive. He said : 

As usual, there was a prayer for general relief, but only such relief 
could be afforded under that prayer as would be agreeable to the case 
made by the bill and consistent with that specially prayed. And as to 
the injunction asked, that relief was auxiliary to and in aid of the pri- 
mary equity, or ground of suit and, if that failed, would fail with it. 

There thus appears to be good reason for blaming the prose- 
cuting officers of the government rather than the courts for the 
disappointing outcome in this suit — the first suit under the 
antitrust act which was passed upon by the United States 
Supreme Court. An impatient public is too apt to overlook 
the fact that courts are limited in their action by the form in 
which cases are presented to them. Had the same intelligence 
and vigor been shown in the prosecution of the sugar trust that 
was later displayed in the prosecution of the Standard Oil 
Company and of the American Tobacco Company, the decision 
reached in these cases might have been rendered sixteen years 
earlier, and the trust problem might never have grown to the 
proportions that now make its solution so difficult. 

The prosecutions in the three cases that have been considered 
were all commenced during Harrison's administration. It is 
significant of Mr. Miller's zeal for the enforcement of the law 
that only four other cases were taken up during his term of 
office, and that of these four one was the Trans-Missouri Freight 
Association case and another a trade-union case. The showing 
made by Messrs. Olney and Harmon during Cleveland's second 
term was even more disappointing, so far as regarded the ap- 
plication of the law to the trusts. Four bills in equity, two in- 
dictments and two informations for contempt represent the 
entire fruit of their four years of activity. Of these actions 
five were trade-union cases ; one was the Joint Traffic Association 
case ; two were cases of purely local interest ; and only one, that 
against the Addyston Pipe and Steel Company, was a trust 
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case proper. The lowest point, however, as regards the en- 
forcement of the law, was reached during McKinley's adminis- 
tration, from March 4, 1897 to September 14, 190 1. In this 
entire period only three prosecutions under the act were insti- 
tuted by the government. One of these was brought against a 
local live-stock association, and the two others were directed 
against combinations of coal producers and dealers of no great 
importance. 

These facts are the more significant because this very 
period witnessed the second great movement to organize trusts 
in the United States. Lulled into a false sense of security by 
the outcome of the Knight case and by the inactivity of the 
government, trust promoters entered upon their task after 1897 
with a zeal and success unprecedented in the financial history 
of the country. According to the careful tabulation made by 
Mr. Moody,' 82 combinations with a capitalization of slightly 
over $1,000,000,000 were organized prior to January 1, 1898, 
as compared with 236 with a capitalization of over $6,000,000,- 
000 between that date and January I, 1904. Moreover, as 
every student of the period knows, this frenzy for combination 
was not due primarily to sudden appreciation of the benefits of 
organization, but rather to the activity of shrewd promoters, 
the hollowness of whose promises was painfully revealed to the 
investing public when the inevitable reaction set in a few years 
later. According to a calculation of the Wall Street Journal,'' 
the securities of the one hundred principal industrial combina- 
tions showed, in October, 1903, a shrinkage from the top prices 
attained in the years 1899 and 1900 of $1,750,000,000 in 
aggregate price, or 43 per cent of their total capitalization. 
If we are justified in assuming that the federal courts would 
have given to the antitrust act effective operation against the 
trusts from the outset, if cases had been brought before them 
in which the issue was squarely presented, this second trust 
movement, which was primarily financial rather than industrial, 
and which involved such enormous losses to investors, might 
have been entirely prevented. 

1 The Truth about the Trusts. 2 Issue of October 24, 1903. 
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It is no part of the purpose of this article to review in detail 
the steps by which the antitrust act was galvanized into life after 
Roosevelt succeeded to the presidency. The new attitude and 
spirit on the part of the administration is indicated by a mere 
enumeration of the prosecutions undertaken. During Roose- 
velt's seven and a half years the government filed eighteen bills 
in equity, procured twenty-five indictments and instituted one 
forfeiture proceeding. Moreover, in this period the Bureau of 
Corporations was established (February 14, 1903) on the in- 
itiative of the president ; on his recommendation large sums of 
money were appropriated by Congress to enable this bureau 
and the Department of Justice to investigate the trusts and to 
institute proceedings against those that were believed to be un- 
lawful ; and acts were passed giving precedence to suits under 
the antitrust law in the federal courts and limiting immunity 
from criminal prosecution to natural persons testifying under 
oath in obedience to a subpoena. The same determination to 
prosecute the trusts has been displayed since Taft became 
president. Up to July 1, 191 1, his attorney-general had filed 
ten bills in equity and had procured eighteen indictments. Thus 
during the last ten years not only has the act been enforced 
with vigor and persistence, but the machinery necessary to en- 
able the government to assert its authority over the trusts has 
been created. It is significant that during this period the ad- 
ministration has had little cause to complain of lack of cooper- 
ation on the part of the courts. 

Important decisions prior to ign 

To appreciate the contribution which the recent decisions 
have made to the interpretation of the antitrust law, one must 
clearly understand the position of the law before these decisions 
were rendered. The negative outcome of the first trust case to 
be passed upon by the federal Supreme Court, the Knight 
case, has already been noticed. The second case to reach that 
tribunal, In re Debs, 1 established the important principle that 
the act applied to combinations of wage-earners in restraint of 

1 158 U. S. 564. 
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trade as well as to combinations of business men, but it had 
little relation to the trusts proper. The same cannot be said of 
the third and fourth decisions, in the Trans-Missouri Freight 
Association I and the Joint Traffic Association 2 cases, although 
these concerned the railroads rather than the trusts. An in- 
teresting aspect of these cases was that in connection with them 
there was no dispute in regard to the facts. The whole ques- 
tion concerned the interpretation of the antitrust act as applied 
to an agreement in regard to railroad rates. The views that 
the act did not apply to such an agreement or that, if it did, the 
act itself was unconstitutional were presented to the court with 
eloquence and ability. The decisions upholding the law, de- 
claring that under its terms rate agreements among the railroads 
were " contracts in restraint of trade," and refusing to go into 
the question whether or not such agreements were reasonable, 
in the sense of not opposed to public policy, gave the statute a 
significance and importance which it had not before enjoyed. 
In refusing to discuss the reasonableness or unreasonableness 
of contracts determined to be in restraint of trade, Justice Peck- 
ham, who wrote the opinion for the majority of the court, used 
expressions which have proved fruitful of misunderstanding 
ever since. 3 

The first trust case, after the Knight case, to be passed upon 
by the Supreme Court was United States v. Addyston Pipe and 
Steel Company. 4 This company was a member of a combina- 
tion of pipe manufacturers which, while maintaining the sem- 
blance of competition among its members, really fixed by 
secret agreements the prices to be charged for pipe over a con- 
siderable portion of the United States. The decision con- 
demning this combination as a violation of the antitrust act, 
rendered by a unanimous court, 5 showed clearly that, where 
the facts indicated agreements or contracts tending directly to 
restrain interstate commerce, the act would be held to apply, 
even though the primary business of the parties to the 

1 166U. S. 290. '171 U. S. sos. 

3 Cf. infra, pp. 604-611. 4 175 U. S. 211. 

5 In the six previous cases passed upon, the Supreme Court had been divided. 
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agreements was manufacturing or some other activity subject 
to state rather than to federal regulation. Trust organizers 
should have taken warning from this decision ; and it is perhaps 
not a mere coincidence that the second trust movement lost much 
of its momentum about the time that it was rendered (Decem- 
ber 4, 1899). 

The almost complete abandonment of effort to enforce the 
law under McKinley's administration caused a considerable in- 
terval to elapse before the next case arising under the act was 
decided by the Supreme Court. This was United States v. 
Northern Securities Company et al., z which was decided March 
14, 1904. In one respect the decision in this important case 
marks a turning point in the history of the law. It was the 
first case in which a holding corporation was attacked as a com- 
bination in restraint of trade. The decision, even by a five to 
four vote, that a state charter affords no protection against con- 
demnation under the statute, broke down the last defence on 
which those interested in monopolistic trusts had relied. From 
that time it has been pretty clear that arguments in defence of 
the trusts should be addressed to Congress, in an effort to secure 
the amendment of the law, rather than to the courts, whose duty 
it is to see that the acts of Congress are enforced. 

The Standard Oil decision 

The case of United States v. Standard Oil Company et al. 2 
was prepared by the government with the greatest care. As a 
first step, the entire history of this unique combination was 
investigated by the Bureau of Corporations, and the results of 
its inquiry were published in three stout volumes.' On the basis 
of this information a bill in equity, asking for the dissolution of 
the combination, was filed by Attorney-General Moody in the 
United States circuit court for the eastern district of Missouri, 
November 15, 1906. The case was contested at every point, 

1 193 U. S. 197. This was the first prosecution commenced in Roosevelt's ad- 
ministration. 

1 173 Fed. Rep. 177; 221 U. S. 1. 

* Reports of the Commissioner of Corporations on the Transportation of Petroleum 
and on the Petroleum Industry (1906-1907). 
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and it was not until April, 1909, that the real argument on its 
merits and demerits took place. A unanimous decision in favor 
of the government was rendered by the circuit court on Novem- 
ber 20, 1909, from which an appeal was taken to the Supreme 
Court. The appeal was argued before the Supreme Court in 
March, 1910, but on March 28, before a decision had been 
agreed to, Justice Brewer died. As Justice Moody had been 
prevented by illness and by his earlier participation in the liti- 
gation as attorney-general from taking part in the hearing of 
the case, the chief justice announced in April that a rehearing 
of this case and of the American Tobacco Company case would 
be held. The death of the chief justice himself on July 4 post- 
poned the reargument of these cases for nearly a year, and 
consequently the decision of the Supreme Court in the Standard 
Oil suit was not handed down until May 15, 191 1. 

Partly on account of these delays, but chiefly because of the 
exhaustive briefs submitted by both sides, the record in the 
case grew to staggering proportions. In addition to the oral 
arguments, twenty-three volumes of printed matter, aggregating 
about 12,000 pages, were submitted for the consideration of the 
judges. Under the circumstances it is matter for congratulation 
that the decision, as recorded in the Federal Reporter, was com- 
pressed into twenty-eight pages, to which Justice Harlan added 
a separate opinion, concurring with the decision but disagreeing 
with some of the reasoning of his colleagues, covering thirteen 
pages. This not only simplifies the task of summarizing the 
decision but invites liberal quotations of the unusually succinct 
language in which it is expressed. 

In setting forth the judgment of the court, in which seven of 
his colleagues concurred, Chief Justice White first reviewed the 
history of the Standard Oil combination. He then turned to the 
interpretation of sections one and two of the antitrust act, both 
of which, according to the decision of the lower court, that 
combination had violated. Since the principal facts in regard 
to the rise and progress of the Standard Oil trust are now com- 
mon property, however differently they may be judged, we may 
consider at once the views expressed with reference to the 
interpretation of the law. Finding " that the sole subject with 
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which the first section deals is restraint of trade, as therein 
contemplated, and that the attempt to monopolize and monopo- 
lization is the subject with which the second section is con- 
cerned," * the chief justice proceeded to inquire what meaning 
attached to these terms when the act was passed. Through an 
interesting survey of the development of English and American 
law he arrived at the conclusion that the terms " restraint of 
trade " and " monopolize " as used in the statute are to be 
understood as mutually supplementing and explaining each 
other. " Restraint of trade," he said, was intended to convey 
the meaning that had come to be attached to it in law. It is 
applied in the act to all kinds of contracts and combinations, 
whatever their form. From this and other considerations 

it inevitably follows that the provision necessarily called for the exercise 
of judgment, which required that some standard should be resorted to 
for the purpose of determining whether the prohibitions contained in 
the statute had or had not in any given case been violated. Thus not 
specifying but indubitably contemplating and requiring a standard, it 
follows that it was intended that the standard of reason, which had been 
applied at the common law and in this country in dealing with subjects 
of the character embraced by the statute, was intended to be the meas- 
ure used for the purpose of determining whether in a given case a par- 
ticular act had or had not brought about the wrong against which the 
statute provided. 2 

As to the significance of the second section he said : 

Undoubtedly, the words " to monopolize " and " monopolize " as used 
in the section reach every act bringing about the prohibited results. 
The ambiguity, if any, is involved in determining what is intended by 
monopolize. But this ambiguity is readily dispelled in the light of the 
previous history of the law of restraint of trade to which we have re- 
ferred and the indication which it gives of the practical evolution by 
which monopoly and the acts which produce the same result as mo- 
nopoly, that is, an undue restraint of the course of trade, all came to 
be spoken of as, and to be indeed synonymous with, restraint of trade. 
In other words, having by the first section forbidden all means of 
monopolizing trade, that is, unduly restraining it by means of every 

1 For the language of these sections cf. supra, p. 583. 8 221 U. S. 60. 
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contract, combination, etc., the second section seeks, if possible, to 
make the prohibitions of the act all the more complete and perfect by 
embracing all attempts to reach the end prohibited by the first section, 
that is, restraints of trade, by any attempt to monopolize, or monopo- 
lization thereof, even although the acts by which such results are at- 
tempted to be brought about or are brought about be not embraced 
within the general enumeration of the first section. And, of course, 
when the second section is thus harmonized with and made, as it was 
intended to be, the complement of the first, it becomes obvious that 
the criteria to be resorted to in any given case for the purpose of ascer- 
taining whether violations of the section have been committed is the 
rule of reason guided by the established law and by the plain duty to 
enforce the prohibitions of the act and thus the public policy which its 
restrictions were obviously enacted to subserve. 1 

Having explained the interpretation to be given to the de- 
claratory sections of the act, he next proceeded to defend this 
interpretation from criticisms that had been urged against it. 
As the argument at this point is not vitally related to the de- 
cision, it is not necessary to consider it at present. 2 

That the circuit court was correct in holding that the Standard 
Oil combination had been guilty of violating the first and second 
sections of the act as above interpreted was affirmed on the 
following grounds : 

(a) Because the unification of power and control over petroleum 
and its products, which was the inevitable result of the combining in 
the New Jersey corporation by the increase of its stock and the transfer 
to it of the stocks of so many other corporations, aggregating so vast a 
capital, gives rise, in and of itself, in the absence of countervailing 
circumstances, to say the least, to the prima facie presumption of in- 
tent and purpose to maintain the dominancy over the oil industry, not 
as a result of normal methods of industrial development, but by new 
means of combination which were resorted to in order that greater 
power might be added than would otherwise have arisen had normal 
methods been followed, the whole with the purpose of excluding others 
from the trade and thus centralizing in the combination a perpetual 
control of the movements of petroleum and its products in the channels 
of interstate commerce. 

'221 U. S. 6l, 62. * Cf. infra, pp. 604-611. 
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(£) Because the prima facie presumption of intent to restrain trade, 
to monopolize and to bring about monopolization, resulting from the 
act of expanding the stock of the New Jersey corporation and vesting 
it with such vast control of the oil industry, is made conclusive by con- 
sidering (1) the conduct of the persons or corporations who were 
mainly instrumental in bringing about the extension of power in the 
New Jersey corporation before the consummation of that result and 
prior to the formation of the trust agreements of 1879 and 1882 ; (2) 
by considering the proof as to what was done under those agreements 
and the acts which immediately preceded the vesting of power in the 
New Jersey corporation, as well as by weighing the modes in which the 
power vested in that corporation has been exerted and the results 
which have arisen from it. 

Recurring to the acts done by the individuals or corporations who 
were mainly instrumental in bringing about the expansion of the New 
Jersey corporation during the period prior to the formation of the trust 
agreements of 1879 and 1882, including those agreements, not for the 
purpose of weighing the substantial merit of the numerous charges of 
wrongdoing made during such period, but solely as an aid for discover- 
ing intent and purpose, we think no disinterested mind can survey the 
period in question without being irresistibly driven to the conclusion 
that the very genius for commercial development and organization 
which it would seem was manifested from the beginning soon begot an 
intent and purpose to exclude others, which was frequently manifested 
by acts and dealings wholly inconsistent with the theory that they were 
made with the single conception of advancing the development of 
business power by usual methods, but which on the contrary neces- 
sarily involved the intent to drive others from the field and to exclude 
them from their right to trade and thus accomplish the mastery which 
was the end in view. And, considering the period from the date of 
the trust agreements of 1879 and 1882 up to the time of the expansion 
of the New Jersey corporation, the gradual extension of the power over 
the commerce in oil which ensued, the decision of the Supreme Court 
of Ohio, the tardiness or reluctance in conforming to the commands of 
that decision, the method first adopted and that which finally cul- 
minated in the plan of the New Jersey corporation, all additionally 
serve to make manifest the continued existence of the intent which we 
have previously indicated and which among other things impelled the 
expansion of the New Jersey corporation. The exercise of the power 
which resulted from that organization fortifies the foregoing conclusions, 
since the development which came, the acquisition here and there 
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which ensued of every efficient means by which competition could have 
been asserted, the slow but resistless methods which followed by which 
means of transportation were absorbed and brought under control, the 
system of marketing which was adopted by which the country was 
divided into districts and the trade in each district in oil was turned 
over to a designated corporation within the combination and all others 
were excluded, all lead the mind up to a conviction of a purpose and 
intent which we think is so certain as practically to cause the subject 
not to be within the domain of reasonable contention. 1 

Having determined that the defendants were guilty of the 
violation charged, the last task of the court was to pass on the 
remedies that should be prescribed. That a simple injunction 
directing the defendants to refrain from further violations of 
the law would be inadequate as a remedy was obvious from the 
consideration that in this instance " the condition which [had] 
been brought about in violation of the statute, in and of itself 
[was] not only a continued attempt to monopolize, but also a 
monopolization." For this reason the Supreme Court approved 
the principal decree of the lower tribunal commanding the 
dissolution of the combination. It declared, however, that this 
decree was not to be construed as prohibiting the subsidiary 
companies into which the New Jersey holding company was to 
be dissolved from entering into lawful contracts with one an- 
other, but merely from again making contracts or combinations 
in restraint of commerce or aiming .at or resulting in monopoly. 
Further, the court decided that the time allowed for compliance 
with the orders of the court, thirty days, was too short, and 
that at least six months should be given ; and that, " in view of 
the possible serious injury to result to the public from an ab- 
solute cessation of interstate commerce in petroleum and its 
products by such vast agencies as are embraced in the combi- 
nation," the decree enjoining the carrying on of interstate 
commerce, not only by the New Jersey corporation but by all 
the subsidiary companies, until the dissolution of the combina- 
tion by the transfer of the stocks in accordance with the decree, 
should not have been awarded. 2 

1 221 U. S. 75-77. »22i U. S. 8i. 
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In compliance with these directions the circuit court modified 
its order, and in obedience to it the Standard Oil Company of 
New Jersey has announced that it will distribute to its share- 
holders pro rata shares in all the corporations which it con- 
trolled as a holding company on or before December 1, 191 1. 

Whether, as a consequence of this decision, the harmonious 
operation of the business of these corporations, which has been 
maintained at least since the original trust was organized in 
1882, will be discontinued, remains to be seen. In any event, 
it may be confidently predicted that after the distribution the 
parties interested in these multifarious enterprises will be so 
widely scattered and that the scrutiny to which the actions of 
these parties will be subjected by the agents of the government 
will be so strict that the oppressive monopolistic policies that 
have been the chief grievance against the Standard Oil combi- 
nation in the past can no longer be practised. For these rea- 
sons the restoration of fair and reasonable trade conditions with 
reference to petroleum and its products which the decree aims 
to bring about is likely to prove permanent. This is the more 
certain because the means which made possible the building-up 
of the Standard Oil monopoly, enumerated in the government's 
bill and summarized by the chief justice as 

Rebates, preferences, and other discriminatory practices in favor of the 
combination by railroad companies ; restraint and monopolization by 
control of pipe lines and unfair practices against competing pipe lines ; 
contracts with competitors in restraint of trade ; unfair methods of com- 
petition, such as local price cutting at the points where necessary to 
suppress competition; espionage of the business of competitors, the 
operation of bogus independent companies, and payment of rebates on 
oil, with the like intent ; the division of the United States into districts 
and the limiting of the operations of the various subsidiary corporations 
as to such districts so that competition in the sale of petroleum products 
between such corporations had been entirely eliminated and destroyed, 1 

cannot be employed under the conditions of publicity of busi- 
ness operations which must now be observed. 

In addition to asserting the sovereign authority of the gov- 

1 221 U. S. 42, 43. 
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ernment of the United States over the Standard Oil combina- 
nation, which had long been regarded, rightly or wrongly, as a 
law unto itself, and thus tending to reestablish the proper relation 
between the interests of the whole people and the interests of a 
single group — a result that is perhaps sentimental but none the 
less important — the decision paves the way for a more rational 
treatment of the trust problem, and this for three reasons. 

( i ) The clear declaration that the statute is not a wanton 
attack on all combinations irrespective of their beneficent or 
evil tendencies, even though unaccompanied by clear specifica- 
tions as to what combinations and contracts involve restraint of 
commerce in the legal sense and what do not, is an important 
forward step. Every later decision must help to clear up the 
uncertainties that still inhere in the expression, " restraint of 
trade," and make it easier for the law-abiding citizen to avoid 
acts that are offensive to the statute. 

(2) The reiteration, by a unanimous court, of the view that 
a state charter is no protection to a combination bent on re- 
straining commerce or building up a monopoly will strengthen 
the hands of all public authorities, both national and state, who 
demand that the conduct of corporations shall conform to the 
same standards of right and wrong, lawful and unlawful, that 
are applied to natural persons. 

(3) Finally, the unwillingness of the court seriously to con- 
sider the question whether the primary business of the Standard 
Oil Company was interstate or state in its nature, and its as- 
sumption that, as a matter of course, a corporation distributing 
and selling its products all over the country must be engaged 
in interstate commerce and subject to congressional control, 
should hasten the enactment of a federal incorporation act for 
manufacturing and other companies extending their operations 
beyond the limits of a single state and thus prepare the way for 
an adequate system of regulation to supplement the prohibitions 
of a perhaps less sweeping antitrust law. 

The American Tobacco Company decision 
Coming only two weeks after the Standard Oil decision, the 
decision in the United States v. The American Tobacco Com- 
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pany et al. x is important chiefly because of the greater complex- 
ity of the combination and because it " in the most unequivocal 
terms, reexpress[es] and reaffirm[s] "• the interpretation given 
in the earlier decision to the disputed provisions of the anti- 
trust act. The bill in equity asking for the dissolution of the 
tobacco trust was filed by Attorney-General Bonaparte in the 
circuit court for the southern district of New York on July 10, 
1907. A decision favorable to the government, except as to 
the individual defendants and certain foreign and other corpora- 
tions, was rendered by the circuit court on November 7, 1908, 
one of the four judges dissenting. From this decision cross 
appeals were taken to the Supreme Court. Arguments on these 
appeals were presented in January, 19 10, but the untoward cir- 
cumstances already described 3 caused the case to be restored 
to the calendar and delayed the decision of the court until May 
29, 191 1. The record in this case was not so voluminous as in 
the Standard Oil case, but the decision of the Supreme Court, 
again presented by Chief Justice White, is nearly as elaborate. 
Justice Harlan once more submitted an independent opinion, 
concurring with the decision but dissenting in part from the 
reasoning of his colleagues. 

Since the chief interest of this case arises from the com- 
plexity of the combination attacked, the greater part of the de- 
cision is devoted to reciting the facts established by the evi- 
dence. The defendants were 29 individuals, 69 American 
corporations, most of them with New Jersey charters, and two 
English corporations. Starting from the original American 
Tobacco Company, incorporated in January, 1890, the com- 
bination had grown, through combinations, consolidations and 
acquisitions of shares of stocks, plants, trade-marks and other 
properties, to the bewildering proportions indicated by the 
number of individuals and separate corporations embraced in 
it when the suit was begun in July, 1907. After rehearsing 
the principal averments of the government with reference to 
this development, the relief prayed for in its bill and the 

1 164 Fed. Rep. 700; 221 U. S. 106. 2 221 U. S. 180. 

3 Cf. supra, p. 592. 
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grounds of its appeal and of the appeal of the defendants from 
the decision of the lower court, the chief justice simplified the 
problem by declaring that the judgment of the court would be 
based on a consideration simply of the " undisputed facts " 
with reference to the combination. These facts he summarized 
with convincing force. To prove that these undisputed facts 
furnished ample basis for the decision, he turned next to the 
interpretation and application of the antitrust act and concluded : 

Coming then to apply to the case before us the act as interpreted in 
the Standard Oil and previous cases, all the difficulties suggested by the 
mere form in which the assailed transactions are clothed become of no 
moment. This follows because , although it was held in the Standard 
Oil case that, giving to the statute a reasonable construction, the words 
" restraint of trade " did not embrace all those normal and usual con- 
tracts essential to individual freedom and the right to make which was 
necessary in order that the course of trade might be free, yet, as a 
result of the reasonable construction which was affixed to the statute, it 
was pointed out that the generic designation of the first and second 
sections of the law, when taken together, embraced every conceivable 
act which could possibly come within the spirit or purpose of the pro- 
hibitions of the law, without regard to the garb in which such acts were 
clothed. That is to say, it was held that in view of the general lan- 
guage of the statute and the public policy which it manifested, there 
was no possibility of frustrating that policy by resorting to any disguise 
or subterfuge of form , since resort to reason rendered it impossible to 
escape by any indirection the prohibitions of the statute. 1 

That the acknowledged facts in reference to the tobacco trust 
brought the acts, contracts, agreements etc. of that combination 
within the prohibitions of the statute seemed to the court too 
clear for argument. It said : 

Indeed, the history of the combination is so replete with the doing of 
acts which it was the obvious purpose of the statute to forbid, so demon- 
strative of the existence from the beginning of a purpose to acquire 
dominion and control of the tobacco trade , not by the mere exertion of 
the ordinary right to contract and to trade, but by methods devised in 
order to monopolize the trade by driving competitors out of business, 

>22iU. S. 180, 181. 
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which were ruthlessly carried out upon the assumption that to work 
upon the fears or play upon the cupidity of competitors would make 
success possible. We say these conclusions are inevitable, not because 
of the vast amount of property aggregated by the combination, not be- 
cause alone of the many corporations which the proof shows were united 
by resort to one device or another. Again, not alone because of the 
dominion and control over the tobacco trade which actually exists, but 
because we think the conclusion of wrongful purpose and illegal combi- 
nation is overwhelmingly established by the following considerations : 
(a) By the fact that the very first organization or combination was 
impelled by a previously existing fierce trade war, evidently inspired by 
one or more of the minds which brought about and became parties to 
that combination. (£) Because, immediately after that combination 
and the increase of capital which followed, the acts which ensued justify 
the inference that the intention existed to use the power of the combi- 
nation as a vantage ground to further monopolize the trade in tobacco 
by means of trade conflicts designed to injure others, .either by driving 
competitors out of the business or compelling them to become parties 
to a combination — a purpose whose execution was illustrated by the 
plug war which ensued and its results, by the snuff war which followed 
and its results, and by the conflict which immediately followed the 
entry of the combination in England and the division of the world's 
business by the two foreign contracts which ensued, (c) By the ever- 
present manifestation which is exhibited of a conscious wrongdoing by 
the form in which the various transactions were embodied from the 
beginning, ever changing but ever in substance the same. Now the 
organization of a new company, now the control exerted by the taking 
of stock in one or another or in several, so as to obscure the result actu- 
ally attained, nevertheless uniform in their manifestations of the purpose 
to restrain others and to monopolize and retain power in the hands of 
the few who, it would seem, from the beginning contemplated the mas- 
tery of the trade which practically followed. (</) By the gradual ab- 
sorption of control over all the elements essential to the successful 
manufacture of tobacco products, and placing such control in the hands 
of seemingly independent corporations serving as perpetual barriers to 
the entry of others into the tobacco trade. (<f) By persistent expendi- 
ture of millions upon millions of dollars in buying out plants, not for 
the purpose of utilizing them, but in order to close them up and render 
them useless for the purposes of trade. (/) By the constantly recur- 
ring stipulations, whose legality, isolatedly viewed, we are not consider- 
ing, by which numbers of persons, whether manufacturers, stockholders 
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or employes, were required to bind themselves, generally for long 
periods, not to compete in the future. Indeed, when the results of the 
undisputed proof which we have stated are fully apprehended, and the 
wrongful acts which they exhibit are considered, there comes inevitably 
to the mind the conviction that it was the danger which it was deemed 
would arise to individual liberty and the public well-being from acts 
like those which this record exhibits, which led the legislative mind to 
conceive and to enact the Anti-trust Act, considerations which also 
serve so clearly to demonstrate that the combination here assailed is 
within the law as to leave no doubt that it is our plain duty to apply its 
prohibitions. 1 

This sweeping condemnation of the combination in all its as- 
pects was followed by a criticism of the lower tribunal for some 
of its findings, particularly for exempting the individual defend- 
ants, the two English corporations and the United Cigar Stores 
Company from its decrees. Because of this unwarranted leni- 
ency on the part of the lower court, the Supreme Court found 
itself constrained to " approach the subject of relief from an 
original point of view." Three dominant considerations were 
accepted as guides to its action : 

( i ) The duty of giving complete and efficacious effect to the prohi- 
bitions of the statute ; (2) the accomplishing of this result with as 
little injury as possible to the interest of the general public ; and (3) 
a proper regard for the vast interest of private property which may 
have become vested in many persons as a result of the acquisition 
either by way of stock ownership or otherwise of interests in the stock 
or securities of the combination, without any guilty knowledge or intent 
in any way to become actors or participants in the wrongs which we 
find to have inspired and dominated the combination from the be- 
ginning. 2 

Because of these considerations the court was unwilling either 
to grant an injunction prohibiting all the defendants from par- 
ticipating in interstate commerce until the unlawful situation 
should be corrected or to appoint a receiver to administer all 
the properties affected until lawful conditions should be restored, 
as the government had requested. Instead, it decreed as follows : 

"221 U. S. 181-183. 'IMJ. p. 185. 
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(1) That the combination in and of itself, as well as each and all of 
the elements composing it, whether corporate or individual, whether 
considered collectively or separately, be decreed to be in restraint of 
trade and an attempt to monopolize and a monopolization within the 
first and second sections of the Anti-trust Act. (2) That the court 
below, in order to give effective force to our decree in this regard, be 
directed to hear the parties, by evidence or otherwise, as it may be 
deemed proper, for the purpose of ascertaining and determining upon 
some plan or method of dissolving the combination and of re-creating, 
out of the elements now composing it, a new condition which shall be 
honestly in harmony with and not repugnant to the law. (3) That for 
the accomplishment of these purposes, taking into view the difficulty of 
the situation, a period of six months is allowed from the receipt of our 
mandate, with leave, however, in the event, in the judgment of the 
court below, the necessities of the situation require, to extend such 
period to a further time not to exceed sixty days. (4) That in the 
event, before the expiration of the period thus fixed, a condition of 
disintegration in harmony with the law is not brought about, either as 
the consequence of the action of the court in determining an issue on 
the subject or in accepting a plan agreed upon, it shall be the duty of 
the court, either by way of an injunction restraining the movement of 
the products of the combination in the channels of interstate or foreign 
commerce or by the appointment of a receiver, to give effect to the 
requirements of the statute. 

Pending the bringing about of the result just stated, each and all of 
the defendants, individuals as well as corporations, should be restrained 
from doing any act which might further extend or enlarge the power of 
the combination, by any means or device whatsoever. In view of the 
considerations we have stated, we leave the matter to the court below 
to work out a compliance with the law without unnecessary injury to 
the public or the rights of private property.' 

The Supreme Court accordingly reversed the decree of the 
lower court, though approving it in many respects, and re- 
manded the case for final disposal by that tribunal in conform- 
ity with the above directions. 

For the Standard Oil Company, compliance with the decision 
of the court was a comparatively simple matter. In the case 
of the tobacco trust, with its complex organization of holding 

1 221 U. S. 187, 188. 
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company within holding company, its federation of numerous 
corporations, each in itself a monopolistic combination, and its 
rubbish heap of closed and dismantled plants, compliance with 
the decree is a matter of such difficulty that this combination 
may yet be forced into the hands of a receiver. Distaste for 
this contingency is serving, however, to make the responsible 
officers of the numerous corporations involved eager co-workers 
with the judges of the circuit court in trying to devise a solu- 
tion that will be acceptable. The outcome of this endeavor is 
being watched with interest by the officials of other trusts, 
many of whom will no doubt be glad to escape the observation 
of the prosecuting officers of the government by dissolving 
their combinations into smaller aggregates before suits can be 
begun against them. The sweeping arraignment of the tobacco 
trust in this last decision, which is in strong contrast with the 
milder summing-up of the case against the Standard Oil Com- 
pany in the earlier decision, has brought home forcibly to the 
business community the realization that monopolistic manufac- 
turing and mining corporations are by their very existence 
guilty of violating the antitrust law and may therefore expect 
no leniency from the courts. The necessity of reorganizing 
many important industrial corporations, "turning back the 
wheels of progress," as defenders of the trusts phrase it, which 
this situation implies, is the cloud which now darkens the 
financial horizon. This cloud can only be dissipated by a wide- 
spread reorganization of the trusts or by the amendment of the 
antitrust act. The decision in the tobacco case has added no 
new principle to the law, but it has emphasized the determina- 
tion of the Supreme Court to assist the government to make 
the will of Congress, within the limits prescribed by the Con- 
stitution, supreme. 

The rule of reason 
The proposition in the recent decisions that has excited most 
discussion is that the law is to be interpreted in accordance with 
the " rule of reason." It was on this point that Justice Harlan 
vigorously dissented from his colleagues, going so far as to 
accuse them of reading into the antitrust act the word " unrea- 
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sonable," which Congress neither put there nor intended to put 
there, and of thus usurping a legislative function. 

Even if this view of Justice Harlan were warranted by the 
facts, it would hardly justify the statement with which he ac- 
companies it, that this " is a blow at our governmental system, 
and in the end will prove most dangerous to all." It is perhaps 
true, as he says, " that there is abroad in our land a most 
harmful tendency to bring about the amending of constitutions 
and legislative enactments by means alone of judicial construc- 
tion." Judicial decisions that legislative acts previously held to 
be within the Constitution are unconstitutional, as in the income- 
tax cases, or that measures approved by intelligent public 
opinion, like the New York ten-hour bake-shop law or the New 
York workmen's compensation act, are in conflict with vague 
and general phrases in the Constitution that are differently 
interpreted in different jurisdictions, seem evidences of such a 
tendency. They are harmful, because they arouse hostility to 
the courts and incite movements which menace the legitimate 
and necessary independence of the judiciary. They arouse 
hostility, because of the difficulty of securing the constitutional 
amendments which are necessary to override the decisions. 
When based upon our seemingly almost unamendable federal 
Constitution, such decisions, although directly contrary to intel- 
ligent and matured public opinion, remain the supreme law until 
the courts modify their construction of the Constitution. Again, 
the exercise by the courts of powers created and developed 
almost entirely by judicial decisions, like the power to issue 
injunctions in connection with labor disputes, seems to many 
laymen an evidence of a disposition on the part of the courts to 
extend their authority unduly. But no such assertion can 
fairly be made as regards the position taken by the Supreme 
Court in the recent trust cases. It involves merely a difference 
of opinion as to the interpretation of a clause in a statute which 
Congress may modify at will. If the " unreasonable " construc- 
tion, on which Justice Harlan insisted, is the one Congress really 
intended, it may follow the policy which Mr. Bryan * and some 

1 "The Reason." North American Review, vol. 194, p. 10 (July, 191 1). 
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others appear to advocate and introduce the words " whether 
such restraint is reasonable or unreasonable " into the first sec- 
tion of the statute. The Supreme Court would be bound to 
accept such a decision and to enforce the amended law. Under 
these circumstances an error of interpretation, if an error has 
been committed, can hardly be regarded as a " blow at the 
integrity of our governmental system " or as " dangerous," 
either now or hereafter. 

Justice Harlan's dissent from his colleagues involved two 
related but independent contentions : ( i ) that the construction 
put on the statute differed from that authoritatively put upon 
it in earlier decisions; (2) that this new construction was so 
forced and unnatural as to amount to an amendment of the law. 
He was able to make out a much better case for the first view 
than for the second. In the Trans-Missouri Freight Associa- 
tion and Joint Traffic Association cases, 1 decided in 1897 and 
1898, Justice Peckham, writing the majority opinion, certainly 
used expressions which it is difficult to reconcile with the view 
now taken by the same court. It was said in the first of these 
cases : 

The arguments which have been addressed to us against the inclusion 
of all contracts in restraint of trade, as provided for by the language of 
the act, have been based upon the alleged presumption that Congress, 
notwithstanding the language of the act, could not have intended to 
embrace all contracts, but only such contracts as were in unreasonable 
restraint of trade. Under these circumstances we are, therefore, asked 
to hold that the act of Congress excepts contracts which are not in un- 
reasonable restraint of trade and which only keep rates up to a reason- 
able price, notwithstanding the language of the act makes no such 
exception. In other words, we are asked to read into the act by way 
of judicial legislation an exception that is not placed there by the law- 
making branch of the Government, and this is to be done upon the 
theory that the impolicy of such legislation is so clear that it can not 
be supposed Congress intended the natural import of the language it 
used. This we can not and ought not to do. . . . If the act ought to 
read as contended for by defendants, Congress is the body to amend 

1 166 U. S. 290; 171 U. S. 505. 
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it, and not this court, by a process of judicial legislation wholly un- 
justifiable. 1 

Chief Justice White frankly recognized this difficulty and, in 
the first of the recent decisions, he met it with the following 
declaration of the position of the court : 

And in order not in the slightest degree to be wanting in frankness, we 
say that in so far, however, as by separating the general language used 
in the opinions in the Freight Association and Joint Traffic cases from 
the context and the subject and parties with which the cases were con- 
cerned, it may be conceived that the language referred to conflicts with 
the construction which we give the statute, they are necessarily now 
limited and qualified.' 

Thus the court practically says that, if it be true that expres- 
sions were used in the earlier cases inconsistent with the con- 
struction now put on the act — these expressions being in no 
wise vital to the decisions, the correctness of which is em- 
phatically reaffirmed — such expressions are now qualified and 
must no longer be deemed to express the true meaning of 
the statute. In the decision in the tobacco case Chief Jus- 
tice White further fortified his position by citing 3 the following 
sentence from the Joint Traffic case : " The act of Congress 
must have a reasonable construction, or else there would 
scarcely be an agreement or contract among business men that 
could not be said to have, indirectly or remotely, some bearing 
on interstate commerce, and possibly to restrain it." Had he 
not been deterred by a sense of loyalty to the traditions of the 
court, he might have urged other reasons for not insisting un- 
duly on the binding force of all the reasoning in the traffic de- 
cisions. He might have referred to the fact that both of these 
cases were decided by a bare majority of the judges and that 
in both he personally had sided with the minority in maintain- 
ing that a reasonable interpretation must be given to the " re- 
straint of trade " phrase of the statute. He might have re- 
minded us that in 1903, when the Northern Securities case 4 

1 166 U. S. 340. 2 221 TJ. S. 67, 68. 

* Hid. p. 179. 4 193 U. S. 197. 
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was decided, Justice Brewer, whose vote with the majority had 
been necessary to the decision of the earlier cases, took the 
trouble to write a separate opinion, apparently for the sole pur- 
pose of declaring his conversion to the view that the " rule of 
reason " should apply. In that opinion he said : 

While a further examination (which has been induced by the able and 
exhaustive arguments of counsel in the present case) has not disturbed 
the conviction that those cases [the traffic cases] were rightly decided, 
I think that in some respects the reasons given for the judgments can- 
not be sustained. Instead of holding that the Anti-trust Act included 
all contracts, reasonable or unreasonable, in restraint of interstate 
trade, the ruling should have been that the contracts there presented 
were unreasonable restraints of interstate trade, and as such within the 
scope of the act. That act, as appears from its title, was leveled at 
only " unlawful restraints and monopolies." Congress did not intend 
to reach and destroy these minor contracts in partial restraint of trade 
which the long course of decisions at common law had affirmed were 
reasonable and ought to be upheld. The purpose rather was to place 
a statutory prohibition with prescribed penalties and remedies upon 
those contracts which were in direct restraint of trade, unreasonable 
and against public policy. Whenever a departure from common law 
rules and definitions is claimed, the purpose to make the departure 
should be clearly shown. Such a purpose does not appear and such a 
departure was not intended. 1 

Since only three justices concurred in the opinion submitted 
by Justice Harlan in this case, it is clear that the interpretation 
of the statute expressed in the recent decisions voices the pre- 
vailing opinion which has been held by the judges of the 
Supreme Court at least since 1903. 

The conclusion to which we seem to be brought by all these 
considerations is that, if the recent decisions involve a reversal 
of a doctrine formerly enunciated by the court, this reversal 
has been clearly foreshadowed in the decisions of the last eight 
years. Moreover, the change of view, or of expression, does 
not invalidate or make less controlling any earlier decision but 
merely serves as a guide in determining the merits of future 

1 193 u. S. 360. 



No. 4] THE RECENT TRUST DECISIONS 609 

cases. Finally, the unique position which is assigned to the 
Supreme Court of the United States in our political system, in 
consequence of which its decisions on constitutional questions 
are final, makes it much more important that it conform its 
judgments to the requirements of changing economic conditions 
than that it adhere slavishly to opinions which it may at one 
time have expressed. It will be a sorry day for the country 
when the judges of the Supreme Court are not sufficiently large- 
minded to change their views whenever the reasons for so doing 
clearly outweigh the reasons for continuing to apply principles 
that no longer command their assent. Thus the important 
question is not whether the interpretation given to the statute 
in the recent decisions is consistent with that given to it in 
earlier decisions, but whether it is correct. 

Is it true that the Supreme Court in its recent decisions has 
inserted the word " unreasonable " in the statute when Congress 
did not intend that any such limitation should be implied ? The 
numerous citations already given ' bearing on this point suffi- 
ciently answer this question, but it will be well to introduce still 
another from the last decision, because in it the chief justice 
sums up in convincing fashion the grounds for the position 
taken by the court. He says : 

Applying the rule of reason to the construction of the statute, it was 
held in the Standard Oil case that as the words " restraint of trade " at 
common law and in the law of this country at the time of the adoption 
of the Anti-trust Act only embraced acts or contracts or agreements or 
combinations which operated to the prejudice of the public interests by 
unduly restricting competition or unduly obstructing the due course of 
trade or which, either because of their inherent nature or effect or be- 
cause of the evident purpose of the acts, etc., injuriously restrained 
trade, that the words as used in the statute were designed to have and 
did have just a like significance. It was therefore pointed out that the 
statute did not forbid or restrain the power to make normal and usual 
contracts to further trade by resorting to all normal methods, whether 
by agreement or otherwise, to accomplish such purpose. In other 
words, it was held, not that acts which the statute prohibited could be 

1 Cf. supra, pp. 593, 594. 
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removed from the control of its prohibitions by a finding that they were 
reasonable, but that the duty to interpret which inevitably arose from 
the general character of the term restraint of trade required that the 
words restraint of trade should be given a meaning which would not 
destroy the individual right to contract and render difficult if not im- 
possible any movement of trade in the channels of interstate commerce 
— the free movement of which it was the purpose of the statute to pro- 
tect. The soundness of the rule that the statute should receive a 
reasonable construction, after further mature deliberation, we see no 
reason to doubt. Indeed, the necessity for not departing in this case 
from the standard of the rule of reason which is universal in its appli- 
cation is so plainly required in order to give effect to the remedial pur- 
poses which the act under consideration contemplates, and to prevent 
that act from destroying all liberty of contract and all substantial right 
to trade, and thus causing the act to be at war with itself by annihilating 
the fundamental right of freedom to trade which, on the very face 
of the act, it was enacted to preserve, is illustrated by the record 
before us. 1 

Putting the argument in a slightly different way, the question 
is not between unreasonable and reasonable restraints on trade, 
since all restraints on trade are expressly condemned by the 
statute. The question is rather as to the significance of the 
phrase " restraint of trade " as used in the law. Are the " un- 
lawful restraints " referred to in the title all restraints on com- 
petition or only those restraints on competition which the com- 
mon law, adapting itself from generation to generation to chang- 
ing economic conditions, condemns as unlawful ? To hold that 
all restraints on competition, however indirect or trivial, are 
condemned would make the statute ridiculous. In maintaining 
rather that only direct and substantial restraints on competition, 
restraints that are " unreasonable " in the sense that they hamper 
business and conduce toward monopoly, are restraints of trade 
in the statutory sense, the court makes the law a rational piece 
of legislation and potentially a useful instrument for giving to 
initiative and capacity that free field for exercise which Congress 
has deemed essential to the best interests of the country. Such 
an interpretation makes the antitrust act a constructive and reg- 

'22i u. s. 179, 180. 
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ulative measure of reform. The opposite view would make it 
destructive and revolutionary. 

Conclusions 

The recent decisions will exert an important influence on 
future developments in three different directions. (1) They 
constitute precedents for future decisions. (2) They should 
contribute toward that clearer formulation of public policy with 
reference to combinations and corporations engaged in inter- 
state commerce that is one of the most urgent duties now rest- 
ing on the Congress of the United States. (3) They must 
affect the forms of organization which the business of the coun- 
try will assume in future years. 

It is one of the disappointing aspects of the decisions that 
they fail to answer clearly the question which just now most 
vitally concerns the business community, namely, how far does 
the statute as interpreted by the court go in its condemnation 
of great industrial combinations ? To present the problem con- 
cretely : is the United States Steel Corporation a combination 
in restraint of trade in the statutory sense or not? I have read 
with care the reasons given in the decisions for condemning the 
Standard Oil Company and the American Tobacco Company, 
and I must confess my inability to give a confident answer to 
this question. 1 That several of the subsidiary corporations in 
that great holding company exert substantial control over the 
departments of the industry with which they are concerned will 
scarcely be denied. That the corporation itself was organized 
to avert a period of fierce competition and to avoid the stagger- 
ing wastes and losses that would have resulted is admitted by 
all concerned. Finally, that under the leadership of the cor- 
poration more or less formal agreements and understandings 
have taken the place of unregulated competition in determining 
the prices of many important products is matter of common 
knowledge. Do these " undisputed facts," in the absence of 
evidence of a policy of secrecy or of oppression of competitors, 
convict this largest of the trusts of continuing its existence in 
violation of the law ? If they do, and some expressions employed 

1 The government suit to dissolve the Steel Corporation was commenced after this- 
article was in type, October 26. 
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in the recent decisions seem to warrant this conclusion, what pro- 
portion of the hundreds of other industrial combinations doing 
business in the United States fall under the same condemnation ? 
It is to be hoped that the numerous suits now pending will lead to 
decisions which will rapidly clear up this uncertainty and hasten 
the re-organization of American business that is necessary to 
bring it into harmony with the law of the land. Until this con- 
summation is achieved, anything like buoyant prosperity can 
hardly be expected to return to the country. 

The suspense and dread that result from this situation, par- 
ticularly since the fate of any individual corporation depends in 
the first instance on the policy of the administration, which 
cannot possibly prosecute all the trusts at once, are highly 
regrettable. Mr. Taft has already declared himself in favor of 
a national act of incorporation to permit, or require, corpora- 
tions engaged in interstate business to take out federal charters 
and subject themselves to such regulations as may be coupled 
with the grant of such charters. Congress should lose no time 
in working out the details of this policy, which is not and should 
not become a party issue. In drafting a national incorporation 
law, it would seem appropriate to specify the acts that would be 
deemed in restraint of interstate trade or tending toward 
monopoly and to add to the penalties which the antitrust law 
imposes upon such acts the further penalty of forfeiture of the 
federal charter. This part of the law might be so framed as to 
declare more clearly the intent of Congress by characterizing 
more specifically the acts condemned. Such legislation would 
enable corporate officials to know with greater certainty when 
they were complying with the law. By developing legislation 
along these lines it would, in my opinion, prove possible to 
secure for the country the undoubted benefits of combination 
and organization, without the accompaniment of unfair and 
oppressive policies toward competitors and of unreasonably high 
prices that have neutralized these benefits in the past. To 
realize this aim it may be necessary, as Mr. Wickersham has 
proposed, to establish a permanent industrial commission, with 
powers over and responsibilities toward industrial combina- 
tions commensurate with those of the Interstate Commerce 
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Commission toward the common carriers. This seems to be 
the direction in which Germany is being propelled in connection 
with her legalized cartells; and, thus far at least, German 
experience in this field invites foreign imitation. 

The influence which the decisions will have on the forms of 
business organization to be adopted in the future depends very 
largely on the promptness and statesmanship which Con- 
gress may display in working out a regulative policy for indus- 
trial combinations. In many respects the German type of com- 
bination — the stable, legalized pool — is superior to the Ameri- 
can trust. If American business men and American corpora- 
tions were given freedom equal to that enjoyed by business in 
Germany to enter into reasonable agreements for steadying 
production and avoiding violent fluctuations in prices, the 
legalized pool, which readily adapts itself to changing economic 
conditions, would in many instances be preferred to the more 
rigid single corporation. Under a wise regulative policy it is 
probable that many different forms of organization would 
flourish side by side. At the same time, protection from un- 
fair and oppressive methods of competition would be a great 
encouragement to the small producer and would enable him to 
regain some of the ground he has lost in the unequal competi- 
tion he has frequently been compelled to carry on with the 
unregulated trust. 

Some one has grandiloquently declared that " the antitrust 
act is the Magna Charta of the American business man." 
Until these decisions were rendered, it might well be doubted 
whether such a statement was intended in jest or in earnest. 
The act was applied to the railroads, although there is good 
reason for maintaining that it would have been better public 
policy to permit the railroads to enter freely into rate agree- 
ments, subject as they are to the regulative control of the 
Interstate Commerce Commission. It was applied to labor 
organizations, when in other countries and particularly in the 
United Kingdom ' the recent tendency has been to allow in- 

1 Cf. my article on "The Legal Status of Trade Unions in the United Kingdom." 
Political Science Quarterly, vol. xrii, pp. 611-629. 
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creasing liberty to combinations either of workmen or em- 
ployers engaged in trade disputes. At the outset and for a 
number of years it was not applied to a single important trust. 
The recent decisions have at length given it the application 
which Congress intended. They thus constitute the most im- 
portant forward step toward a solution of the trust problem 
that has been taken since the act was passed, twenty-one years 
ago. 

While this aspect of the decisions merits emphasis, it is also 
true that the distress and confusion into which the enforce- 
ment of this long-neglected statute has thrown the business 
community call imperatively for further congressional action. 
The prohibition of oppressive monopolies and of combinations 
in unreasonable restraint of trade is only part, and that the least 
difficult part, of a solution of the trust problem. Side by side 
with it must be developed a policy of wise regulation, which 
will enable the country to enjoy the benefits while it escapes 
the evils of combination. Instead of criticizing the Supreme 
Court for its recent decisions or denouncing the administration 
for its determination to enforce the law, the business com- 
munity would be better employed in organizing to assist Con- 
gress to perform with wise statesmanship the manifest duty 
which lies before it. 

Henry R. Seager. 



